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INTRODUCTION AND SUMMARY 


Logie and reason may not be distinguishing hallmarks of 
conspiracies in restraint of trade, as plaintiff-appellee sug 


vests 


hut the conspiratorial scenario presented in plain- 


tiff’s 137-page brief is so contrived that reasonable men 
could not possibly conclude—save by resort to uninformed 
speculation—that defendant-appellant Burlington Indus 
tries, Inc, participated in a conspiracy with Clark-Schwe bel 


to drive Textura out of business. There is, of course, no 


claim of any direct evidence of Burlington’s participation 
in such a conspiracy, and plaintiff relies solely upon impli 
cations allegedly arising out of the circumstances of Bur 
lington’s sales and eredit transactions with Textura during 
the ‘conspiracy period’’ (March 1 to December, 1966). 


The law is settled that: 


The circumstances surrounding a particular course 
of conduct may justify an inference of collusion even 
though there is no evidence of the acts bs which the 
‘onspiracy was formed, There is a limit, however, to 
the degree of indirection and innuendo which the law 
will tolerate. Where, as here, the plaintiff’s case is 
hased entirely on such circumstantial evidence, the 
Court must be especially vigilant to insure that liberal 
modes of proof do not hecome the pretext for un 
founded speculation. (Overseas Motors, Inc. v. Im 
port Votors Ltd.. Ine., 375 F.Supp. 199 (f.D.Mich. 
1974). aff’d. 1975 Trade Cas. { 60,340 (6th Cir. 1975).) 


The court below exercised no such vigilance and allowed 
a case to go to the jury that invited rampant speculation 


and guesswork, 


Moreover, plaintiff’s obscure brief like the district 
court’s opinion before it—provides no aid in understand 
ing precisely what circumstances plaintiff claims give rise 
to implications of Burlington’s participation in a conspil 
acy. technique of the brief is simply to assume the 
existence of a CONSPITAcy Cea. Tex;. BY, pp. 47-48),' to 
superimpose upon that assumption a melange of compli- 
cated business dealings (Tex. Br., pp. 19-41) and then to 
conclude that from all this plaintiff had made out a ‘‘classic 
conspiracy’? (id., at p. 64). 


‘ ’ as used herein refers to the brief filed on October 30 
by plaintiff-appellee. ‘‘Burl. Br.’’ refers to the opening brief filed 
by defendant appellant Burlington Industries, Inc. on September 
24, 1975. To avoid rep my, 


present reply incorporate by re 


{ 


at main brief in the 


‘| 
ference the record citations yn 


tained in the cited pages ol the main brief 


reques 
vided 
xp 


eompart 


in an orderly manner we discussed 


inced by the district court im su 


headings corresponding with thy 


| } 
wh an OFras rl 


Of course, plaintiff is not inten 

pre ! tion of the ‘‘eireumst intial evidence’’ relied upon, 
for it establishes Burlington’s pom that m the pre nl 
ense the whole was so much greater than th sum of if 


parts as to compel the conclusion t 


bye ton su pircion or surmise. 


Plaintiff also argues—tvypically—t 


no real question of lay hut seek to re 


As the court n | ted a ar 4 
KS ) i) 1.1) 1o54 1 y} h plaintitt-app ler ml 
war i} Otes 

WI a ot. bv atte EEN? 9 Masa if _ 

} amt t par not } red ‘ thout 
hese omponent par ther sono panorama or overall 
yreuuy it I 126 F.Supp OOS 


p. 40). To the contrary, the 
raise is the one clearly enunciated 
and discussed in our opening brief 

pp. 18, 37-41) 
this Court’s recent decision in Modern Home Institute, Ine. 
v. Hlartford Accident d Indem. Co., 513 F.2d 102 (2 


1975), plaintiff simply ignores. This rule is that if 


most of which, including 


sible implications of conspiracy m evidence of 
conduct are fully rebutted by undisputed evidence that the 
acts relied upon are consistent with the business self-inter 
est of the actor on a theory of independent behavior—7.¢., 
the business action likely would have been taken in the 
absence of agreement—then the trial court as a matter of 
law should not send the case t »jury.t.| Not only was if 
likely that Burlington would have taken » actions com 
plained of by Textura in the absence of conspiracy, it in 
fact took these very actions (i.e., requiring a personal guar 
antee and payment within 60 days) a full year before the 


‘‘conspiracy’’ is alleged to have begun. 


The district court’s failure to grasp these basic issues is 


revealed in the treatment of the ‘‘hypothetieal’’ posed by 


the jury in one of the many questions sent out from the 


jury room during the five days the jury struggled to under 


‘See also Venzie Corp "S. Mineral 11 
Cas. © 60,481 iT 
tion contrary to one’s econ: » intere “onders consciously paral- 
lel business behavior ‘meaningless, and i ay indicates agre¢ 
ment ’ Turner, The Definition of Agreement ider che Sherman 
Act: Conseious Parallelism and Refusals ) eal, 75 Harv.L.Rev 
655, 681 (1962).’’ 1975 Trade Cas 60,481, at p. 67,136 


*Suea a rule does not involve improper resolution by the trial 


judge of factual questions propert within the provin 

jury Trial judges regularly ce threshold determinations 

to the reliability, probative nature and relevance of evidence 
claimed conspiracy, and whether e idence invites speculation by 


the jury falls squarely within this category of traditional prelimi 


nary court rulings. See cases ¢ a a4 18, 37-41 


stand the court’s charge on the law of conspiracy. Thus, 


d (App. 1258) : 


Company X is telephoned by Company Y and 
Company X he (Company Y) is holding up credit on 
Customer A. Y also tells Company X that Company 
% is holding up credit on Customer A. And actions 
followed that two out of t 

same time period modified their credit arrangement 


Is this a conspiracy? 


lhe clear answer to this question under the ruling of the 
Supreme Court in Cement Mfrs.’ Protective Ass’n v. 
United States, 268 U.S. 588 (1925)—not discussed by plain 
tiff-appellee—is ‘‘No.’? Yet Chief Judge Ed Istein, pre 
siding upon the disappearance of Judge Tenney trom the 
court, erroneously told the jury it was for them to deet 


whether such evidence made out a conspiracy (App. 1259) 


In the remainder of this reply, we will summarize those 
circumstantial evidentiary propositions apparently relied 
upon by plaintiff as establishing a ‘‘classic’’ restraint of 
trade during the ‘‘econspiracy”’ period (March 1 to Decem 
ber, 1966). We also summarize what the undisputed, un 


rebutted evidence shows as to Burlington’s acts and prac 


tices during this period, This compari n, we submit, 
Plaintiff nl sp — tent that u highs 
pl | il r t le } pl o t 
\ ble to pro le guid t tr cont d ! to char us 
with an unprofessional p nal tack on Jud Tent Phet 
s no d e, ho er, that J | ! t ill ibar ! 1 ft 
ise alt bmitting to tl nd relied upon either counsel 
themise sor C} e 3 le wn when a ailabl to answer 
t} hiimerous {| STIONS ASK Wi 
Recoenizine that this evidence destroys the conspiratorial im 
plications relied upon plaintiff-appellee argues Tex. Br., p. 40 
that it consists in the main of hears tutements contained in bus 
ness memoranda prepared by Burlington employees. The memo 
randa in question, however, were contemporaneous records, whl h 


were not pre pared in conte mplation of litigation, which were main 
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compels application of either or both of two related legal 
principles which require reversal of the result below: (1) 
where the business cor duct of two or more defendants, re- 
lied upon as cireumstantial evidence of concerted action, 
not only is not similar, but in fact is antithetical, no infer 
ence of conspiracy is permissible; (2) where business con 
duet, even if similar, is shown by undisputed evidence to 
he consistent with the business self-interest of the actor on 
an hypothesis of independent, non-conspiratorial behavior, 
no inference of conspiracy is permissible. We also reply 
briefly to plaintiff’s argument that it made a clear showing 
that defendants’ actions caused the destruction of the 
business of Textura.’ 


A. THE “CONSPIRATORIAL” TRANSACTIONS RELIED 
UPON BY PLAINTIFF RAISE NO IMPLICATION THAT 
BURLINGTON ACCEPTED AN INVITATION TO PAR- 
TICIPATE IN A CONSPIRACY 


Plaintiff's theory appears to be that defendant-appel 
lant Clark-Schwebel in contacting Burlington’s Credit De- 
partment during the conspiracy period was inviting Burl- 
ington to join it in a conspiracy to drive Textura out of 
business. As noted, plaintiff at no place in its brief sets 
out any facts (circumstantial, inferential or otherwise) 
showing Burlington’s awareness of any such plan on the 
part of Clark-Schwebel (assuming the existence of such 


tained in the normal course of Burlington’s business, and which 


were admitted into evidence as business reeords both by Judge 
Tenney and by Chief Judge Edelstein (before whom plaintiff’s 
counsel renewed and reargued their hearsay objections to these 
written records following Judge Tenney’s disappearance from 
court and notwithstanding his prior ruling that they wer .idmis 


sible as business records 


7 Additional arguments in the separate reply brief filed by de- 
fendant-appellant Clark-Schwebel Fiber Glass Corporation are 
adopted herein by re” rence 


plan).* Certainly the various credit contacts themselves 


all of which plaintiff admitted at trial were perfectly legiti 
mate—show no such communication. We have described 


each of these contacts in detail in our opening brief (Burl. 
Br., pp. 42-44) and plaintiff does not dispute the accuracy 


of that description. These connmunications in fact show a 
gt nerally conciliatory attitude by Clark-Schwebel toward 


Textura and a desire to work with the « ustomer if possible. 


Nor is there a shred of evidence of any kind that Burling 
ton ever accepted any such invitation, assuming, contrar 
to the facts, that it was ever « tended. 

Preliminarily, we refer briefly to plaintiff's argument 


that it was unnatural and sugeestive of conspiracy for am 


suppher of Textura (including Burlineton) to be eo 
cerned about Textura in early 1966 sinee during thi pr 
riod of tim iccording to Ti nite ll ) red 
(but we ted) tinaneial fements, the company wa 
periencing the vreate )) Y i its histo I") 
totally overlooks 1] ne undisputed fact 


First, Textura’s monthly, internal, unaudited statements 


were totally unreliable ndecd, deliberately mil cling) 
since Mr. Pow rie admitted on cross examination that as to 


‘fall these [unaudited] statements’? (Tr. 804, R. 27 
DS85-86) he instrueted his hookkeeper to kee p the books open 
beyond the normal closing period until a certain level of 


Schwebel’s Mr. Nordheim (apparently deemed an 


the district cout that he contacted Burlington's Credit Depart 


* Plaintiff-ap>,ellee makes much of the testimony of Clark 


ment more freq: ently following initiation of Clark-Schwebel’s arb 
tration suit against Textura ‘‘to protect’? }imself (pp. 867-68 
But, as pointed out in our opening brief, even if tl jury could 
properly stretch this bit of ambiguous testimony into an ‘‘admis 
sion’’ that Mr. Nordheim was trying somehow to enlist Burlington 
In a conspiracy, Burlington's acceptance of the invitation and its 
participation therein would have to be established 


and this plain 
tiff wholly failed .o do 


sales could he recorded. Such re} eated borrowings against 
future sales simply caught up with Textura, for instance, in 


connection with the June 1966 financial statements in W hich 


\Ir. Powrie, over his outside accountant’s objection, want d 
he so-called Del Webb contract) 


on Which work had nn commenced, 


{0 include a $66,000 sale (1 


Second, on the basis of the a d year-end statements 
for 1964 and 1965 Textura s} tal losses approaching 
£150,000 and substantial deficit working capital, he typi 
eal measure of a firm’s ability to pas its bills.” Indeed, at 
the end of 1964, Textura was ina state of insolvency,» huch 
led to Burlington demanding and obtaining in April of 
1965—a non-conspiracy year—Mr, Powrie’s personal guar 
antee that Textura’s accounts to Burlington would be paid. 
Parenthetically, we note that the district court ruled that 
efforts by Burlington to get a renewal of the personal 
eunrantee in 1966 (following further losses and additional 

ficit working capital at the end of 1965) were contrary to 
Burlineton’s business self-interest and were explicable only 
on a theory of conspiracy with Clark: S ‘hwebel and others, 
Woe submit that this is erroneous on its face. Significantly, 
plaintiff's 137-page brief does not purport to defend such a 
ruling and devotes but a single sentence to the district 
court’s statement that Burlington acted contrary to self 
“nterest. In that single sentence (Tex. Br., p, 64), plaintiff 
merely restates the district court’s conclusion that defend 
nants acted in contradiction to their selt interests, but Tex 
‘ura does not even attempt to support this perfunctory 


conclusion. 


’ While Mr. Powrie testified that Textura was poised at the end 
of 1965 for a great leap yorward in 1966 into the national market, 
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Mr. Allen Friedman, the management expert brought in for one 
“ar in 1965 to prepare Textura for such expansion, ended his 
efforts in December 1965 by effecting a large reduction in Textura’s 


work force (App. S62 It is absurd to suggest that the virtually 
insolvent Textura was going to make a substantial penetration of 


the national decorative fiber glass market in 1966. 


Here is the sum and stance of the evidence of Bur- 
lington’s participation in a conspiracy as spelled out in 
plaintiff's brief, to which we briefly reply under appropri 


ate headings below: 


Burlington for four years had reeeived complaints from 
other customers about the way Textura did business (al 
though there is no claim that any other customer ever asked 
Burlington to take action against Textura). In early 1966 
Textura made a substantial quality claim against Clark 
Schwebel, as a culnination of which dispute Clark-Schwebel 
on Mareh 1, 1966 placed Textura on a cash basis and pre- 
pared to file an arbitration suit against Textura for some 
$90,000 allegedly due and owing, and as part of a regular 
practice of exchanging credit information informed Bur- 
lington’s Credit Department of these actions on or before 
June 8, 19662" 


Following receipt of this and other information pertain 
ing to the status of the arbitration, Burlington continued 
its prior policy of trving to get Textura to pay its bills 
more promptly, sought another personal guarantee from 
Mr. Pcwrie for the vear 1966, ‘old Mr. Powrie that unless 


Tn our opening brief, we show that the written contemporane 


ous records of these events established that Burlington did not learn 
of Clark-Schwebel’s March 1, 1966 decision until June 8, 1966. al- 
though, as plaintiff stresses (Ti Br. p. 57), Powrie had previ 
ously told) Burlington's sales personnel he was having quality 


problems with Clark-Schwebel on a certain job and was vetting the 
“run around.’? We also show that Burlington’s credit and sales 
decisions were implemented far in advance of this date (in April, 
1965—a year before the ‘conspiracy’? began in March, 1966 
when Burlington required and received Mr. Powrie’s personal 
guarantee as a condition to extending further eredit and his com 
mitment to work toward payment within 60 days Plaintiff 
appellee simply ignores this critical faet. In light of this undis- 
puted circumstance, whether Burlington learned of Clark-Sehwe 
bel’s March 1, 1966 action at or about the time it was taken—a 
question discussed at great length in plaintiff-appellee’s brief—is 
largely immaterial. 


“ 
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the Clark-Schwebel arbitration proceedings were settled 
on a basis permitting Textura to pay its bills, Burlington 
probably would not be able to extend Textura an unlimited 
line of credit, and delayed weaving certain new Textura 
orders. 

From these routine business transactions, plaintiff claims, 


’ 


‘classic conspiracy’’ is 


Jurlington’s participation in a 
established. 


1. The Credit Communications 


Apparently, plaintiff concedes that the credit exchanges 
of record themselves contain no evidence of conspiracy. 
It argues, however, that there must have been other com 
munications between defendants and that these other un- 
proven communications probably evidence unlawful agree 
ments. Thus, plaintiff argues that since Nordheim testified 
he ‘regularly’? exchanged credit information with Kelley 
(head of the Burlington Credit Department), the jury could 
have inferred that he communicated with —urlington in or 
about March, 1966, when Clark-Schwebel put Textura on a 
eash basis (see Tex. Br., p. 57). Plaintiff then goes on to 
argue, based on this ‘‘inference’’, that the jury could have 
further ‘inferred’? that these unproven communications 
consisted of conspiratorial arrangements and agreements 
and, further, that the jury could have ‘‘inferred’’ that 
Burlington based its actions on these assumed agreements. 
See Tex. Br., at pp. 49, 51-52, 53-54, 57-58. 

Plaintiff’s entire argument reveals that the verdict be- 
low is based on a pyramid of inference upon inference. 
The law is well settled, ho-vever, that where a jury verdict 
rests on such a basis, a reviewing court must reverse the 
judgment entered on that verdict. As stated by the Su- 
preme Court long ago (United States ~. Ross, 92 U.S. 281, 
283-84 (1876) ): 

These seem to us to be nothing more than conjectures. 


They are not legitimate inferences ... they are infer- 
ences from inferences; presumptions resting on the 
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basis of another presumption. Such a mode of arri 

ing at a conclusion of fact is generally, if not univer- 

sally, inadmissible. No inference of fact or of law is 

reliable, drawn from premises which are uncertain. 
See also Tyrrell v. Dobbs Investment CO, cet F.2d 761, 
(10th Cir. 1964). 


In short, the only credit exchanges in evidence are per- 
fectly lawful (as the district court and even plaintiff con- 
ceded) and plaintiff’s present argument that there may 
have been other unlawful exchanges not in evidence must 
be rejected. See Venzii Corp.v. U.S. Mineral Products Co.. 
supra, 1975 Trade Cas. at p. 67,185 (©... fATn opp. tr 
tunity [to conspire| is significant only if other evidence 
permits an inference that an agreement did in fact exist.’’) 


2. Burlington’s Alleged Motive 


The matter of Burlington’s imagined desire to destroy 
Textura is discussed fully in our opening brief, Plaintiff- 
appellee’s only response is to the effect that the jury may 
not have believed Mr. Vollers’ testimony that while he re- 
ceived complaints (or ‘“gripes’’) from other customers 
about Textura over a four-year period, neither he nor 
anyone else in Burlington ever took any action against 
Textura as a result thereof and that these complaints were 
disposed of ‘fon the basis of a logical explanation of the 
conduct of our business’? (App. 904). 


In the fist place, the testimony of Mr. Vollers (who at 
the time of trial was no longer a Burlington employee and 


clearly had no incentive to prevaricate) squares precisely 
with that of Mr. Powrie, who testified that he, too, received 
such complaints from the same sources (App. 356) : 


[T]hrough the vears it was somethine we lived 
with... it did not divert us because we were not in 
terfering with that type of business. It was a new 
business that we created. The fabric could not have 
been sold if we had not sold it. 
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This was the same ‘logical explanation’’ given by Mr. Vol 
lers when he received such complaints. 


Moreover, it is well settled that the possibility of dis 
belief does not constitute substantial evidence. As the dis- 
trict court stated in Hallmark Industry v. Reynolds Metal 
Co., 1971 Trade Cas. § 73,409, p. $9,667 (N.D.Cal. 1970), 
aff'd, 489 F.2d 8 (9th Cir. 1973), cert. dente d, 417 U.S. 932 
(1974): 
The jury did not have to believe the testimony of 
Hall, Fox, Kibbey, or of any other witness for defend- 
ants Reynolds and Stanray. Mere disbelief, however, 
does not in and of itself, rise to the level of positive 
prool in the absence of other competent evidence sug 
vesting alternative possibilities. Dyer v. MacDougall, 
901 F.2d 265 (2d Cir, 1952); Davis v. National Mort 
gagee Corp., 849 F.2d 175 (2d Cir. 1965). 
See also, Venzie Corp. v. U.S. Min ral Products Co., 1975 
Trade Cas., supra, at p. 67,135. 


Plaintiff-appellee points to no alternative possibility here, 


and there is none." 


Finally, that Burlington continued to do business with 
Toxtura (and on credit) for a period of at least four years 
after receiving such complaints totally undereuts plain- 
tiff’s hypothesis that Burlington was anxiously awaiting 
an opportunity to eliminate Textura to protect its larger, 


more important customers. Indeed, this was the precise 
holding of Scott Medical Supply Co. v. Bedsole Surgical 


NN 'Textura argues that a company known as ‘Soft Flex Fabrics, 
Ine.’ was formed by certain co-conspirators (including an inde- 
pendent sales representative of Burlington, Mr. Erskine) to distrib 
ute falcies “in the traditional method’’ (Tex. Br., pp. 22-28) and 
suggests that Burlington was involved in the founding of this 
enterprise (see Tex. Br., p. 47 The trial court ruled, however, 
that there was no evidence showing that Soft lex or its principals 
were involved in any way in a conspiracy with defendants (App. 
980; Tr. 1883, R. 275 Plaintiff’s efforts to resurrect the Soft 
Flex issue—-ruled out of the case by the trial court—must be re 
jected. 


Supplies, Inc., 488 F.2d 954 (Sth Cir. 1974), discussed in 
our opening brief but not referred to by plaintiff-appellee. 


3. The Claimed “Similar” Restrictions of Credit 


Plaintiff seems now to concede the error of the district 
court’s ruling that the credit actions of Burlington and 
Clark-Schwebel were sufficiently identical or parallel to 
permit an inference of conspiracy, for Textura argues that 
its failure to prove conseious parallelism Was of no conse- 
quence since (Tex. Br., p. 63): 


[T{his is not, as defendants would have us believe, 
a typical group boycott ... in which the plaintiff’s 
primary proot of conspiracy is the evidence of the 


defendants’ conscious [sie] parallel aets.* 


In any event, plaintiff totally fails to refute the undis 
puted evidence that Burlington’s basie credit and sales 
decisions (to obtain Mr. Powrie’s »ersonal guarantee and 
to work towards prompt payment, 7.e., within 60 days) 
were formulated and expressed to Mr. Powrie as early as 
April of 1965, a full year before the alleged conspiracy 
began. See Burl. Br., pp. 23-27. Indeed, Textura seems 
to concede that these policies of Burlington were lawfully 
formulated, but argues that they somehow became unlawful 
when they were continued after Clark-Schwebel’s March 1 
1966 actions. Tflow such lawful actions became illegal is 
not explained. 


As for the alleged statement of Mr. Schutz concerning 
seitlement of the Clark-Schwebel arbitration, all coneede 
(including Mr. Powrie and his own accountant), that an 
arbitration of that size would ‘naturally’? be of concern 
to Burlington as a ereditor-supplier and the expression of 
this natural concern to Mr. Powrie gives rise to no infer 
ence of ‘‘orchestration’’? (to use plaintiff’s term) with 
Clark-Sehwebel. 
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Finally, in regard to the delay of credit approval of th 
new Crown and Satin Boucle contracts in about April of 
1966, we demonstrated in our opening brief that this oc- 
curred more than two months before Burlington learned 
of Clark-Schwebel’s actions, that Mr, Powrie was per- 
sonally informed of the action at the time (when he was 
‘«<tallinge’’ on the matter of renewal of the personal guar- 
antee), and that in fact the contracts subsequently were 
accepted and woven.'* Even if it is assumed that Burling 
ton knew of the Textura-Clark-Schwebel dispute as of 
March, 1966, a decision to delay commitment for further 
special goods for Textura’s account (App. 1891) was com 
pletely in Burlington’s business self interest on a theory 


of independent behavior. 


4. The Matter of the Personal Guarantee 


Plaintiff argues it was a ‘‘reasonabie inference’’ that 


Burlington requested a personal guarantee from Mr. 


Powrie in 1966 and allegedly ‘threatened to terminate 
Textura’s credit’? as part of a conspiracy with Clark- 
Schwebel (Tex. Br., pp. 53-54). But the record shows by 
undisputed evidence that Burlington had been requesting 
Powrie’s guarantee throughout the years of their business 
relationship, had put Textura on a cash basis in 1964 when 
Mr. Powrie refused to provide a guarantee, had obtained 
his personal guarantee following staggering losses at the 
end of 1964, had been seeking a renewal of that guarantee 
since January 5, 1966 (just after the expiration of the 

65 guarantee), and had repeatedly attempted to obtain 
renewal of the guarantee throughout the first half of 1966. 
See Burl. Br., pp. 12-13, 22-29. 

Plaintiff’s sole argument in response to this unrebutted 
evidence is as follows: ‘‘{W]hatever the status of t] de- 
mand for the guarantee prior to the communications from 
Clark-Schwebel, subsequent to these communications, it 


12 Burl. Br., pp. 27-31. 
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was expressly tied to Textura’s settlement of the arbitra 
tion with Clark-Schwebel”’ and, therefore, the request for 
a guarantee supported an inference of conspiracy (Tex. 
Br., p. 54). This is nothing more than argument and pure 
speculation both on its face and in light of the undisputed 
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facts that: (a) Burlington neve changed its poliey of in 
sistence upon Mr. Powrie’s guarantee (Burl. Br., at p. 29, 
et seq.); (b) the only communications that ever 0%. rrred 
were entirely lawful credit communications (id., at pp. 
41-45): and (¢) as Mr. Powrie himself testified and as his 
accountant and expert witness acreed, the subjects of these 
communications (and a dispute the size of the Clark 
Schwebel arbitration) would certainly and naturally be of 
concern to Burlington as a supplier to and creditor of 
Textura (id., at pp. 14, 28-29, 44, 51). Plaintiff’s ‘‘infer 
enee’’ that Burlington’s policy of continued insistence upon 
Powrie’s personal guarantee was the product of a con- 


spiraey is completely unfounded. 
P t A 


5. Alleged Refusal To Weave Certain Fabrics 


Finally, plaintiff argues ‘‘[i]t was equally a permissible 
inference’? for the jury to find conspiracy from Burling 
ton’s “‘ehange of mind’? about weaving the fabric Morro 
(formerly manufactured for Textura by Clark-Schwebel) 
after Burlington learned of Clark-Schwebel’s dispute. See 
Tex. Br., p. 55. Here, again, there is no evidence to sup 
port such a couclusion and, in fact, the record demonstrates 
that plaintiff is engaging in pure fabrication of “Tacts”’. 
The record shows that there was no such ‘change of mind’? 
by Burlington. Rather, Powrie’s own testimony shows 
that Burlington did weave a sample of Morro fur Textura, 
and Mr. Powrie himself subsequently lost interest in it and 
never submitted an order for the fabric, which was the 
practice with respect to new weaves. See Burl. Br., pp. 
ae. oo" \pp. $05, 


Moreover, plaintiff conveniently overlooks the fact that 
Burlington during the very heart of the conspiracy and at 


another fabrie 
by Clark-Schwebel. Simi 


brief, plaintiff’s argumen 
problems experienced by Burlington in 1966 
score the inference of agreement’? (Tex, 

is simply untenable in light of Mr. Powrie’ 

on every single occasion that Textura com 
quality problems, Burlington made full and 
ry adjustments (either in cash or by accepting 


return of the fabric) ever iring the last few weeks 


Textura’s existence. See Ady id . 32, 30-36. 


udy 


B. Burlington’s Acts Were Aniithetical to the Existence of a 
Conspiracy with Clark-Schwebel 


We demonst1 “1 in our original brief that the action 
} 


of Burlington and Clark-Schwebel not only were not paral 


lel, but generally were antithetical and at cross purposes 
with each other (See Burl. Br., pp. 21-25, 30-54). Thus, 
after carefully stating the undispute 1 evidence of reco «| 


(id., pp. 31-32), we summarized the facts as follows (td., 


pp. ste oo) 

Clark-Schwebel refused to sell to Textura on credit 
after March 1, 1966, but Burlington cofttinued to offer 
60-day terms; Clark-Schwebel refused to ship on exist 
it contracts keep for ensh after Mareh 1, 1966, hut 
Burlington continued to ship on 60-day terms; Clark 
Schwebel billed Textura on March 1, 1966 for all goods 
(Jark-Schwebel was holding in its warehouse, but 
-urlington continued to give Textura additional time 
to call out goods Burlington was holding; ‘ lark 
Schwebel at all times failed to make quality adjust 
ments, but Burlington continued to make full and 
satisfactory adjustments throughout Textura’s eXist- 
enee: Clark-Schwebel refused to weave new fabries for 
Toxtura after Mareh 1, 1966, but Burlington agreed to 
nel did weave new fabries, including two tfabries for 
rie rly woven by Clark Schwebel. 


Plaintiff does not dispute the accuracy of this summary. 
Its sole response is to state thar the case of Delaware Val 


ley Marine Supply Co. v. American Toba ( shoul 


in restricting the conditions of sale to Textura re not 
ifficiently unifor CT 13 Pp. bo) iy pl nti 
‘ails to mention that in Delaware, while there u uniforn 


conduct, the Court of Appeals ruled that any ¢o <piratoria 


Cts of record ho Ving thit each d fend t act | in its 
Owl i} cle pr nad nl business imterest (297 | ys l, t 205) 

Hh) ted verdict for defer lants 18 rope Also. d 
in the Delaware case relied upon by Textura related to the 
Court’s statement that differenees in the manner of reject 
Ing plaintiff's application to purchase evood vas not d 
positive ince ‘*there was a unttormity of a on ona eru 
cial point all the corporate defendants denied the plain 
tiff’s application”? (297 F.9) at 204). In the present case, 
however, defendants’ actions not only re not uniforn 
they did not even take the sam direetion and were tiuncda 
Th tally antithetical to each other and hence to the exist 
ence of any conspiracy. Thus, while Clark-Schwebel put 
‘| tura on Cash tern demanded that ill goods im inven 


tory he called out, failed to mal quality adjustroents, ete., 


Burlington at all times continued to extend credit, always 


made satisfactory quality adjustments, never with Lrew 
Textura’s warehousing privileges, and agreed to and did 


weave new fabries during the ‘‘conspiracy’’, some of w hich 
were formerly woven by Clark-Schwebel but which the 
latter refused to continue weaving because of its dispute 


with Textura. 


ere is what Burlington did during the very heart of the 
alleged conspiracy : 
(1) Shipped fabries to Textura in record quantities 
‘i 


during the first six months of the ‘‘conspiracy’’ (March 
oneh August, 1966) (App. 1645). 


13 97 Fed 109, POF cd Cir 196] cert. a nied, COTS R389 
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(2) Continued to extend 60-day credit terms and to 
allow Textura to leave guods in Burlington’s warehouses 
until called out (with the 60-day terms starting to run 
only when the goods were called out) (App. 1891, 1578, 
1537, 556). 

(3) Accepted orders for Homespun and Morro (for 
merly woven by Clark-Schwebel) on May 11, 1966, and wove 
ebout 25,000 yards of Homespun during the conspiracy 
period (App. 1867. 1537, 423). 


(4) Accepted and wove orders for new Textura styles 
<nown as Mystique and New Vista (App. 1867, 1895, 1537 


). 


(5) Wove a total of about 85,000 yards of fabrie styles 
specially for Textura’s account on which a loss would have 
been realized if the goods were not purchased by Textura 
(App. 1891, 1895, 1537). 


(6) Aecepted new contracts for Crown and Satin 
Boucle in August of 1966 (App. 1537, 1895; Tr. 2108, R. 
210); 

(7) Decided to extend further credit to Textura for the 
last quarter of 1966 and part of 1967 (App. 1537, 1809, 
1895). 


(8) Took back at no cost to Textura about 25,000 


yards of allegedly defective merchandise (App. 511-12). 


(9) Cancelled, at no cost to Textura, another contract 
for fabrie Textura did not want (App. 1809, 511-12). 


(10) Continued to ship fabrie in the ‘‘greige’’ or 
‘‘unfinished’’ state to Textura so the latter could utilize 
its own West Coast finisher which could finish fabries in 
runs of 1,000 yards or less (whereas a standard mill run 
by Burlington was about 8,000 yards) (App. 412, 1891). 


(11) Deferred on the matter of the personal guarantee 
and decided to go ahead without it if Textura would pay 
its bills within the promised 60-day terms (App. 1889, 1893, 
1894, 15387). 
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(12) Wound up with about 85,000 yards of goods in 
inventory woven for and confined to Textura’s account 


(App 1791). 


(13) Suffered a loss of about $20,000 wher Textura 


went into bankruptey (App. 1578). 


We stress that all of the above occurred during the ver 
middle of the claimed conspiracy when Clark-Schwebel wa 
shipping nothing to Textura and haa revoked all prior 


; 


sales and credit ter This is exceedingly strange behav 
ior for Burlington to engage in if it were participating ina 
conspiracy to drive Textura out of business. The jury 
verdict for Textura cannot stand in the face of these undis 


puted facets. 


C. Nothing Burlington Did Caused Textura’s Bankruptcy 


4 


A ed above, plaintiff’s principal theory of causation, 
as alleged in the complaint, was that defendants indueed 
L. F. Dommer:ch, Ine. to terminate a factoring agreement 
with Textura pursuant to which Dommerich purchased 
most of Textura’s accounts ree ivable and without which 
arrangement Textura would not have the cash with which 
to pay its bills. This theory was vigorously pursued at 
trial, with Mr. Powrie testifying that on August 10, 1966, 
he was informed that Dommerich was cancelling the agree 
ment effective October 10 1966. Powrite testified further 
that in July and August of 1966 Dommerich, in prepara 
tion for the termination, and to cover itself against uncol 
leetible invoices, was withholding more than $85,000) of 
Textura’s money. Mr. Powrie described the result of that 
cash reserve as follows (App. 466 67): 
‘¢ . PWle didn’t have cash to operate with.”’ 

The trial judge held, however, that there was no evidence 
that Dommerich had participated in any conspiracy with 
defendants. Plaintiff has never disputed the correctness of 
that ruling. We argued in our main brief that this termi- 


m and the atte ndant cash reserve 


Textura’s financial difficulties in 1966, 


response is 


iInVolee 
out, hoy 
month-to-month basis and that Dommer h 
build up its cast “ePSePTVe, advancing only about 
(rather than tomary 90! or more) on invoices 
It secnis pe ly elear that Dom 
non-CONSplLrator li la ‘e THe ‘arise of 
troubles in 1966, just as Mr. wrie himself 


Nor has plaintiff rebutted our cont ntion that the lack of 
fabries from defendants could not have been a material 
conse of Textura’s failure. n fact. Textura’s brief merely 
emphasiz x the « UL effeet : shi ck of fabries 
may have had on plaintiff’s constan lv tottering enterpri 
Thus, plaintiff expressly admits that the only firm con 
traets it had which could not be filled due to a lack of fabrie 
totalled only $5,500 (Tex. Br., p. 79) We stated im our 
main brief that serait simply is inconeeivable that the loss 
of 45.000 of sales could sul stantially have injured Textura 
[a company with sales exceeding $1.000,000 annually] or 
contributed to its going out of business, notwithstanding 


he fingne. il tl inness ot the company CR irl. br., |). 56). 


4'Textura also claims both conspiratorial inferences and causal 
relation arise from the fact that there were no shipments of fabrics 
from Burlington during > mber, 1966 P as Powrie testified 
due to Dommerich’s huge cash reserves Texcura had no money 
which to b iN fabrics Also, in Septe mber Textura had } 


arge 


inereasing Inventories of fabrics (Burl. Br., p h4). manv of 


\ were obtained from non-dele ndant suppl ers (Tr. 861-62 
Moreover, as Mr. Vollers, form of the Burlington sales depart 
ment, testified, he alway il eoods to Textura when he ‘‘ got 


a request from th ’ (Tr. 1626, R. 274 


0 pad those figures 


ts which Tt 


Prank] 
term ‘‘jobs’’ it 
m Which T 
assured otf receiving 


(emphasis added). 


its search for eredible evidence of causation, 
209,150 ot ‘probable’ ales, where no par 
were speeified (Tex. Br., p. 77). Plaintiff 

that sin se ‘probable’? sales eould 

utilized any fabric, plaintiff could have fulfilled these 
ng from its own existing inventories of more than 
fabries. See Burl. Br., p. 54. The fact 

is reduced to relving on these admitted] 
possible ‘iobs’’ and the faet that plaintiff 
ness rather than to make these sales 

‘ve inventories, requires the conclusion 


actions did not cause Textura’s business 


CONCLUSION 


or all of the above reasons, and for the reasons set ont 
in defendants appellants’ opening briefs, the judgment be 
low should be reversed with instruet’ons to enter judgment 
for defendants notwithstanding the verdiet. In the aler 


native, for the reasons stated principally in the separate 


bricf of defendant-appellant Clark-Schwebel, a new trial 


should be granted. 
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